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Abstract

This study aims to analyze the death penalty against qat! al-ghilah and its
relevance to positive law in Indonesia. Regardless of the debate, the death
penalty in Islamic criminal law and positive Indonesian law still recognizes it as
a punishment for murder. One of the four types of murder in Islamic criminal
law is murder by deception (qgatl al-ghilah). 1t is similar to premeditated murder
but differs in the method and process. This study used the qualitative method in
the form of normative juridical research. This study found that, first, gatl al-
ghilah is a type of murder that does not open room for forgiveness, so qisas is
the only punishment. Second, gat! al-ghilah differs from premeditated murder,
so no specific rules govern it (rechtsvacuum). Third, this study encourages
preserving the death penalty in extraordinary crime cases. The principle of
justice is the primary basis for this conclusion. This study recommends
incorporating elements of Islamic criminal law as one of the elements in national
law.
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The Death Penalty in Extraordinary Crimes

Introduction

A criminal offense (jarimah) is an action which is punishable under the law
(Lamond, 2007; Zainuddin, 2017). One form of punishment for criminals is the death
penalty. Its existence is recognized, both by Islamic criminal law and positive law in
Indonesia (Muhyidin et al., 2022)" It is applied as a final punishment for a criminal act.
Nevertheless, he became a constant polemic (Zavatta, 2017). Punishment aims to teach
the perpetrator a lesson and become a fortress for others to commit crimes (Hoskins,
2011; Nagin, 2013) However, this goal is one of the reasons why the death penalty was
rejected. Several studies have proven that the death penalty does not teach the
perpetrators a lesson or reduce the crime rate (Radelet & Akers, 1996) Meanwhile,
another reason is that the death penalty application is considered obsolete and violates
the right to life, an essential part of human rights (Hutapea, 2016a, 2016b; Rukman,
2016y

Regardless of the pros and cons of the death penalty, criminal law in Indonesia
still recognizes and applies to perpetrators of extraordinary crimes, such as terrorism,
crimes against state security, drug dealers, premeditated murder, and contract killers
(Akbari, 2022; Llewellyn, 2022; Lubis, 2015; Pandji et al., 2020; Sirin, 2013). Whereas
in the perspective of Islamic criminal law, the death penalty is given to the perpetrators
of separatist crimes (bughat), violent theft (hirabah), zina muhsan (adultery committed
by people who are or have been married), religious conversion (riddah), and intentional
murder (qatl al-’amd) which is not forgiven (Hatta, 2012, pp. 324-329; Humayun,
2021, pp. 14-17; Mutmainnah, 2015, pp. 215-220).

In the study of Islamic criminal law, the principal punishment for intentional
killing is gisas. However, this bare punishment can be changed to a substitute
punishment by paying diyat (blood money) when the victim or the victim's family
forgives. The penalty can disappear altogether because gisdas is considered a human
right that is open to the right to forgive or ignore (restorative right) (Zainuddin, 2017).
The same thing applies to the jarimah ta zir, which is determined by policyholders who
use retributive-restitutive justice.

Meanwhile, in the study of figh al-jinayah, there is one type of murder that cannot
be forgiven, even though it has been ignored by the victim or the victim's family. Al-
Khatib al-Shirbini mentions that there is one type of murder that is unforgivable. The
murder is known as gqatl al-ghilah, namely killing by tricking the victim. The
perpetrators carried out tricks, killing the victims in carelessness and helplessness.

Many researchers have written articles with the theme of the death penalty. They
stated that despite the pros and cons, Indonesia still applies the death penalty in certain
criminal cases. In his article, he mentioned several criminal cases where the perpetrators
had been sentenced to death and grouped them into four categories: robbery
accompanied murder, manslaughter, mutiny, and drug dealing. The death penalty must
be imposed to protect life.(Fardiansyah, 2021; Nurwahidah, 2014; Salam & Karim,
2021).

Hatta, (2012) Bremi, (2021) and Pratama (2019) made the same statement.
Through normative juridical studies, the death penalty, in its disputed status, is still
enforced to realize human goodness and benefit. However, its implementation must be
carried out carefully and by the limitations specified in the laws and regulations. More
specifically, Pratama, in cases of premeditated murder, stated that the death penalty
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should be applied. There are three areas for improvement in enforcement: juridical,
government policy, and weak coordination between law enforcers.

Arwansyah et al. (2021) stated that the absence of a juridical provision that strictly
regulates the time limit for the execution of capital punishment and violations of human
rights against death row convicts while awaiting execution in Correctional Institutions is
another weakness. These two things cause the implementation of death penalty
executions to not fulfill the aspects of legal certainty and justice (Arwansyah et al.,
2021).

The rejection of the death penalty is often based on the argument that it is contrary
to human rights. It is as stated by Hutapea (2016a, 2016b). The imposition of the death
penalty has long been debated. Those who are pro claim that the death penalty is the
final punishment by the elements of the objective of the sentence. Meanwhile, for those
who are against it, the death penalty is not only contrary to human rights, but in the
context of Indonesia, it is also contrary to the 1945 Constitution Article 28 A. Lon
stated that the death penalty has seriously deprived human beings of the right to life,
which is inherently inseparable(Lon, 2020). However, from a human rights perspective,
Rukman (2016) and Anwar (2016) agree with the existence of the death penalty for drug
traffickers. The reason is that the punishment has been legally stipulated in the
Narcotics Law and the Constitutional Court's decision. In addition, the imposition of the
death penalty for drug dealers and dealers aims to protect more human beings.

Death penalty (gisds) is interpreted as an appropriate punishment. According to
Rokhmadi (2016), gisas is part of human rights, so when the victim or his family
forgives, it can turn into a diyat (blood money), or even the punishment disappears
altogether. The death penalty is recognized by Islamic law even though it needs to be
reformed, for example, equal treatment between male and female killers, Muslim and
non-Muslims, and fathers of their children, including equalizing the level of diyat for
male and female offenders.

Even though the conception of human rights rejects the death penalty, the two can
be reconciled. Ayusriadi et al. stated that both could be reconciled through a particular
dimension, which views that upholding human rights should be returned to each country
because the implementation of human rights in each country may be different according
to the noble values and wisdom of each Ayusriadi et al., (2018). As for the application
of the death penalty in some instances in Indonesia, according to Rizal, it is by Islamic
law. It is because both of them adhere to the ultimum remidium principle (Rizal, 2015).
More than that, Ja'far stated that the application of the death penalty could strengthen
moral values, justice, and human values, which are very much needed to create order
and peace for humanity (Ja’far, 2014).

Method

The study was conducted by comparing existing regulations in positive law in
Indonesia. As an analysis, this article uses the rechtsvinding approach and the
philosophy of Islamic law. Thus, this article is qualitative, with data presentation and
analysis using a comparative descriptive method.

Result and Discussion
Murder Crimes and Their Sentences in Islamic Law and Indonesian Positive Law
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Murder (al-qatl) is the unlawful and premeditated killing of another human
(Hossain & Rahi, 2018, p. 461; Pervin, 2016). These actions are expressly declared as
forbidden acts (harm). These provisions are found in Surah al-Furgan (25): 68 and
Strah al-Isra’ (17): 33 and are mentioned in several hadiths as follows.

“The blood of a Muslim who testifies that there is no god but God and that I am
God’s Messenger may not lawfully be shed but for one of three reasons: a life
for a life; a married man who commits fornication, and one who turns aside
from his religion and abandons the community.”

Apart from that, other Aadiths state the same thing as follows.

“Whoever kills out of folly or for tribal motives, using a rock, a whip, or a stick;
he must pay the blood money for killing by mistake. Whoever kills deliberately,
he is to be killed in retaliation. Whoever tries to prevent that upon him is the
curse of Allah, the angels, and all the people, and no change nor equitable
exchange will be accepted from him.”

Through these verses and hadith, Islam prohibits killing and threatens it with
gisas punishment (Mumisa et al., 2015, p. 11).

Meanwhile, in Indonesian laws and regulations, the crime of murder has been
regulated in Law No. 1 of 2023 concerning the Criminal Code. Chapter XXI concerning
Crimes Against Lives and Fetuses Part One of the Law holds murder. Some of the
articles in the law that regulate the crime of murder are as follows. First, Article 458
Paragraph (1) states that anyone who commits murder shall be punished with
imprisonment for a maximum of 15 years. Article 458 Paragraph (2) says that for a
murder committed against a mother, father, wife, husband, or child, the criminal penalty
can be added to one-third. Article 458 Paragraph (3) provides an explanation that killing
is followed, accompanied, or preceded by a crime committed to prepare or facilitate its
implementation, or to release oneself or other participants from a crime in the event of
being caught red-handed, or to ensure mastery goods obtained unlawfully, shall be
punished with imprisonment for life or imprisonment for a maximum of 20 (twenty)
years.

Second, Article 459 regulates the crime of premeditated murder, which is
punishable by death or life imprisonment or a maximum imprisonment of 20 (twenty)
years. Third, Article 460 Paragraph (1) states that if a mother murders her child, a
maximum imprisonment of 7 (seven) years is punishable. Article 460 Paragraph (2)
says that if the murder is committed with premeditation, the penalty is imprisonment for
a maximum of 9 (nine) years. Article 460 Paragraph (3) letter (a) states that other people
who participate in committing the crime are subject to imprisonment for a maximum of
15 (fifteen) years. Article 460 Paragraph (3) letter (b) states that the participation of
other people in the murder, accompanied by prior planning, is punishable by the death
penalty or life imprisonment or maximum imprisonment of 20 (twenty) years.

Moreover, in Islamic criminal law, murder is divided into two types: unlawful
killing and justified killing. It is this prohibited killing that is subject to punishment.
Much literature states that there are three forms of prohibited killing, namely intentional
killing (gatl al-’amd), intentional-like killing (qat! shibh al-’amd), and guilty killing
(gatl al-khata’) (Pervin, 2016, p. 144; Rokhmadi, 2016, p. 152; Sudarti, 2021, p. 38;
Wright, 2019).

First, gatl al-’amd is defined as a murder done intentionally (there is an intention
from the perpetrator) and uses a tool that, in general, can cause death. The existence of
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the perpetrator's intent is the main feature of this type of murder. As for the punishment,
it is mentioned in Strah al-Baqarah (2): 178, namely the sentence of gisas. The
punishment is the principal punishment for this first kind of murder. Meanwhile, the
alternative sentence is diyat, given when the victim's family forgives (Hapsin & Nurdin,
2022). In addition to the principal and substitution punishments, there are additional
penalties in some instances in the form of revocation of inheritance and wills (Sudarti,
2021; Yulis et al., 2022).

Second, gatl shibh al-’amd (semi-intentional killing) is interpreted as an act that
someone against another person deliberately commits without any intention to kill,
either directly or using a tool that is generally not lethal. Still, the other person dies
because of his actions. In the gatl shibh al-’amd case, the victim's family cannot sue for
qisas. However, the offender is required to pay a diyat mughallazah (augmented fine) in
the form of 100 camels with details of 30 higqah camels (3-year-old female camels), 30
jadha'ah camels (4-year-old female camels), and 40 khilfah (pregnant camels). Paying a
diyat in cases of semi-intentional homicide is the principal punishment. At the same
time, the additional sentence is the revocation of the perpetrator's inheritance rights and
will Rafid A (2019); Sulaiman & Ikhlas (2018); Wright (2019).

Third, gatl al-khata’ (wrongful killing). This third type is interpreted as a person's
actions not intended to injure and kill another person, but as a result of his actions, the
other person dies. For example, someone cut down a tree and accidentally hit someone
to death. The punishment for the perpetrators of wrongful killings has the same status as
similar intentional killings in that they cannot be prosecuted gisas. The type of
punishment is paying a diyat mukhaffafah (light) in the form of 100 camels with details
of 20 camels aged 0-1 years, 20 other camels aged 1-2 years, 20 other camels aged 2-3
years, 20 other animals aged 3-4 years old, and 20 other camels aged 4-5 years. Paying
the diyat mukhaffafah is the principal punishment for culpable homicide. The additional
sentence can be in the form of revocation of inheritance rights and wills Rafid A.
(2019); Yulis et al., (2022)

Based on this description, it is understood that the imposition of the death penalty
for the perpetrators of the crime of murder in the perspective of Islamic law is not the
only punishment. In addition, in both perspectives-Islamic law and positive law in
Indonesia-murder is considered an extraordinary crime (Prahassacitta, 2016). Killing
other people's lives violates human rights, so the perpetrators should be punished
severely. Both perspectives recognize the death penalty. That is, the punishment does
not conflict with statutory regulations.

Criminal Murder by Deception (Qatl al-ghilah)

Sturah al-Ma'idah (5): 33 informs that a type of persecution and murder was
carried out by a gang of robbers from the villages of 'Ukal and 'Uranah who pretended
to have converted to Islam. At the time of the Prophet, they were not only unjust and
cruel, they even murdered very unnaturally and were far from noble and chivalrous. The
victim was still a teenager, sleeping almost without a fight. This type of killing is called
the killing of al-ghilah (the victim is in a state of carelessness and weakness). This act is
very unkind, unnatural, and even cowardly attitude. Therefore, Allah SWT ordered that
the perpetrators be sentenced to death, crucified, and cut off their hands and feet
crosswise.

Muhammad Abii Zahrah says:
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“Killing by way of al-ghilah (trickery) is worse than killing openly. Therefore,
killing by mujaharah (openly) can still be forgiven, while killing by al-ghilah
cannot be excused. In this case, Malikiyah thinks that killing by al-ghilah cannot
be ignored. That is because the meaning of robbery is an act of disturbing the
situation for people who feel safe and are calm."(Zahrah, n.d., vol. IV: 149)

Qatl al-ghilah is a barbaric act, a coward, a loser, and another terrible stigma.
That is why when the Prophet was in a deep sleep before the emigration, he was not
immediately attacked by assassins en masse. They could if they agreed to kill the
Prophet by way of al-ghilah. But instead, they waited until the Prophet woke up and left
the house. Unfortunately, what they were waiting for was not the Prophet but 'Al1 Ibn
Abt Talib.

In the classic Wayang story, the son of Adipati Karno, Raden Werso Seno, was
forbidden by his father and mother to participate in the Brantayuda war. However, he
was determined and still appeared from a distance and carried out the murder in an al-
ghilah way by aiming an arrow at the Patih Negara Dwarawati, Gagak Bonkol. This
cowardly shot hit Patih Gagak Bongkol's neck and died in the battle between the
Pandavas and the Kauravas. Raden Werso Seno was also sentenced to gisas with his
executioner, Raden Setiaki, one of the Senopati Negara Dwuarawati. A4/-ghilah's murder
was carried out with arrows and from a distance, while the punishment was retaliated
with a deadly weapon called a mace (a short and large stick) made of Setiaki's yellow
iron. It is the presentation of the figh al-jinayah of Nusantara based on Wayang Kulit
folklore in the style of the people of Yogyakarta, Surakarta, and its surroundings.

In another form, the killings that fall into the al-ghilah category are explained by
al-Khatib al-Sharbini as follows:

“The killing of al-ghilah was carried out by deceiving the victim, such as
pretending to be invited to a place, and when he arrived, the victim was
immediately killed. It could also be the potential victim pretending to be let go,
as if he had guaranteed his safety, even though, in reality, he was not. As stated
in the book of al-Umm, it is forbidden for anyone to commit deceit against other
people. It is to fulfill the rights that must be given to them. Likewise, if a
potential victim of al-ghilah's murder pretends to be released and his safety is
guaranteed, it must be protected if their security has been guaranteed."(Al-
Shirbint, 2000, vols. VI; 55)

In another book, Ibn Rushd illustrates well-known Islamic legal figures who argue
in this matter. He says:

"Malik and al-Layth stated that a perpetrator of jarimah murder should
not be sentenced to death unless the crime was committed using al-ghilah.
The text of the murder of al-ghilah is by laying the victim down and then
slaughtering it, specifically if the offender's property is also robbed and
controlled by the offender." (Al-Madanti, 2001, vols. V; 19)

Based on the description above, it is understood that gat! al-ghilah is part of the
types of murder other than gatl al-’amd, qgatl shibh al-’amd, and qatl al-khata’. More
than that, he is more sadistic than gat! al-’amd. It is because the perpetrator commits
deception so that the victim is helpless, careless, and unable to escape.

Penal Provisions for the Perpetrators of Qatl al-ghilah
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In Islamic criminal procedural law, proof of gat/ al-ghilah and its legal sanctions
differs significantly from intentional and premeditated murder. In deliberate and
premeditated killings, the gisas punishment applies. If the perpetrator receives
forgiveness from the victim's family, he moves on to another sanction: diyat
mughallazah or waiver of punishment. Whereas in the murder of al-ghilah, full of
deception without even being aware of the party to be executed, forgiveness does not
apply, and it is impossible to switch to another type of sanction in the form of diyat.

Ibn Rushd, in this regard, says:

“The killing of al-ghilah was a murder that was carried out simultaneously by
seizing his wealth. The perpetrators of this type of murder must be punished at
had according to the provisions of Allah. The victim's family should not condone
this type of murder. This type of murder is equated with jarimah hirabah
according to the word of Allah Surah al-Ma'idah (5) Verse 33.” (Al-Qurtubi,
1988, vols. XVI; 370)

Based on Ibn Rushd's explanation, it is known that legal prosecution for
perpetrators of jarimah qatl al-ghilah cannot have the opportunity to wait for the
sanctions to be changed from gisas to diyat. The punishment for killing al-ghilah has
only one type, namely the principal discipline in the form of gisas. This is because diyat
can only be given to three categories of murders. First, intentional and planned killings
have received forgiveness from the victim's family. Second, semi-intentional killing.
Third, wrongful killing.

As for the impossibility of obtaining pardon, either by the family, judges, the
family was killed, or by other parties, which resulted in a change in legal sanctions,
Shihab al-Din al-Nafraw1 expressed his opinion as follows:

“The killing of al-ghilah, which was carried out by seizing the victim's assets
and assets, does not deserve forgiveness, either by the guardian, the ruler, or
even by the victim after the execution. Forgiveness is also unacceptable, even if
the victim is still an infidel and the killer is an independent Muslim. It is because
murder in this context enters the realm of jarimah hirabah (robbery). Robbers
who, in their actions, also kill victims must be punished qisas even though those
killed are enslaved people and infidels. The prohibition of obtaining pardon for
the perpetrators of al-ghilah's murder is because, convincingly, he has spread
corruption on earth. At the same time, the death penalty belongs to God, not
individual rights, so it can be said that in this case, the death penalty for the
perpetrators falls into the category of had, not qisas.”(Al-Nafrawi, 1995, vols.
V; 182)

Meanwhile, in positive law in Indonesia, premeditated murder is regulated in Law
No. 1 of 2023 concerning the Criminal Code Article 459. This article governs the crime
of premeditated murder, which carries the death penalty or life imprisonment or a
maximum imprisonment of 20 years. The report emphasizes that changing the sentence
from the death penalty to life imprisonment or imprisonment for a maximum of 20
years is still possible. The article suggests that there is still room for not punishing death
for premeditated murder.

Unraveling Benefits of the Death Penalty

20 Hikmatuna, Volume 9, Number 1, 2023



The Death Penalty in Extraordinary Crimes

The death penalty given to the perpetrators of extraordinary crimes, it seems, will
be a debate of all time. It will give birth to two opposing camps: agree and disagree.
Those who are against this punishment are responded to negatively because -at least- by
three things. First, the death penalty is against human rights.(Lubis, 2015, p. 13;
Schabas, 2000). Second, the death penalty is not proven to have a deterrent effect. This
is evidenced by the persistently high crime rate, including extraordinary crimes
(Wardhani, 2019). Third, the death penalty in Indonesia is considered unconstitutional
(Komnas HAM, 2021; Napitupulu, 2015, p. 16; Wulandari, 2015).

As for those who agree with the death penalty, Yahya calls it the dominant group
spearheaded by law enforcers (Yahya, 2013). The death penalty for perpetrators of
extraordinary crimes is enforced in the framework of guaranteeing the right to life and
justice for the people. Because if it is said that the death penalty has violated the right to
life, imprisonment has also violated that right.

At the same time, the prison sentence that has been applied still creates a big
problem. According to a report by the Ministry of Law and Human Rights of the
Republic of Indonesia, the existing prisons or detention centers are already over
capacity. Until September 2022, there were 276,172 prison inmates, with only 132,107
people. That is, there was a capacity increase of 104% (Ridwan, 2023). It indicates that
even imprisonment has proven not to deter perpetrators and is not a lesson for society.
More than that, if the death penalty is considered inhumane, the same thing happens
with imprisonment. The overcrowding of prisons strengthens the argument that prison
sentences are more inhumane (Humayun, 2021).

Instead of reducing this overcapacity, the Ministry of Law and Human Rights
offers a solution through restorative justice. In addition, referring to the Supreme Court
Decision No. 1644 K/Pid/1988 dated 15 May 1991, if a person violates customary law,
then the Head and Traditional Leaders impose expected sanctions then the person
concerned cannot be submitted again (for the second time) as a defendant in a trial in
court with the same charge of violating the same law existed and was sentenced to
imprisonment according to the provisions of the Criminal Code so that in such
circumstances the transfer of case files and the demands of the Prosecutor at the District
Court must be declared unacceptable. However, this jurisprudence needs to be more
vital because Indonesia does not adhere to the Anglo-Saxon legal system, so judges are
not bound by jurisprudence (previous judge's decision).(Kementerian Hukum dan
HAM, n.d.) Meanwhile, other offers, namely the perpetrators of minor crimes, are not
subject to imprisonment. The solution is that the perpetrator is given social sanctions by
working in the social sector (Muhaimin, 2019; Setyawati, 2013; Wijaya, 2022).
However, its implementation requires a series of procedures and strict supervision.
Because if not, social punishment will not function optimally and be in vain.

Leocadio (2010) found that the death penalty proved to have a significant effect
Dezhbakhs stated the same thing. The death penalty has a deterrent effect. Executing
one perpetrator is said to have saved eighteen lives (Dezbakhsh et al., 2008;
Dezhbakhsh & Shepherd, 2006). Humayun (2021) also supports the existence of the
death penalty. He even stated that the imposition of the death penalty in Islamic
criminal law is basically in line with Article 6 of the ICCPR. Schabas (2000) also
recognized that the death penalty may be imposed regarding crimes against humanity,
war crimes, and genocide, as mandated by the Universal Declaration of Human Rights.
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Article 6 Paragraph (2) of the International Covenant on Civil and Political Rights
states that in countries that have not abolished the death penalty, death penalty decisions
can only be imposed on some of the most serious crimes by the law in force at the time
the crime was committed, and not against with the provisions of the Covenant and the
Convention on the Prevention and Punishment of the Crime of Genocide.

As for extraordinary crimes classified as crimes against humanity, referring to
Article 9 of the Law on Human Rights Courts, there are ten types as follows: murder,
extermination, slavery, expulsion or forcible transfer of population, arbitrary deprivation
of liberty, or other physical freedoms that violate (principles) of the main provisions of
international law, torture, rape, sexual slavery, forced prostitution, forced pregnancy,
forced sterilization or sterilization or other equivalent forms of sexual violence,
persecution against a particular group or association based on political equality, race,
nationality, ethnicity, culture, religion, gender or other reasons that have been
universally recognized as something that is prohibited under international law, enforced
disappearance of people, the crime of apartheid. Thus, it can be seen that the death
penalty in these crimes is punishable by death (Prahassacitta, 2016; Putri, 2019).

In addition, the death penalty in Indonesia is contained in several regulations.
First, Criminal Code, specifically Articles 104, 111 Paragraph (2), 124 Paragraph (3),
140, 340, 365 Paragraph (4), 444, 149 K Paragraph (2), and 149 O Paragraph (2).
Second, Law no. 35 of 2009 concerning Narcotics, specifically Article 113 Paragraph
(2), 114 Paragraph (2), 116 Paragraph (2), 118 Paragraph (2), 119 Paragraph (2), 121
Paragraph (2), and 133 Paragraph (2). Third, Law No. 31 of 1999 Juncto Law No. 20 of
2001 concerning the Eradication of Criminal Acts of Corruption Article 2 Paragraph
(2). Fourth, Law No. 5 of 2018 concerning Amendments to Law No. 15 of 2003
concerning Stipulation of Government Regulations in Lieu of Law No. 1 of 2002
concerning Eradication of Criminal Acts of Terrorism Becomes Law Article 14. Fifth,
MK Decision No. 2-3/PUU-V/2007. Sixth, Law no. 02/Pnps/1964 concerning
Procedures for Executing Death Penalties. Seventh, Regulation of the Chief of Police
Number 12 of 2010 concerning Procedures for Executing Death Penalties. Thus,
looking at some of these regulations, the death penalty in Indonesia is not
unconstitutional.

In developing the concept of magasid al-syari’ah, the term al-huqiiq al-insan al-
asast appears (Al-Sa’d, 2008). The term emerged after Islamic contact with the West in
the early 20th century. Nevertheless, early Muslim jurists have discussed the material
and substance of human rights. The concept of maqasid al-syari’ah is in line with and
relevant to human rights. Usil experts formulate five primary protections: maintaining
religion and freedom of religion (hifz al-din), protecting self and survival (hifz al-nafs),
protecting reason (hifz al-'aql), preserving offspring (hifz al-nasl), and maintaining
property (hifz al-mLI).

The Need for Law in the Criminal Murder of al-Ghilah

Qatl al-ghilah is not the same as premeditated murder. The difference lies in the
method and punishment. On this basis, gat! al-ghilah does not find specific rules in
positive law. That is, it experienced a legal vacuum (rechstvacuum).(Deviani et al.,
2023) In fact, at the same time, Article 1 Paragraph (3) of the 1945 Constitution states
that Indonesia is a country based on law. This fact can make it difficult for law
enforcers to resolve the case.
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Judges' role in cases with no legal provision is central. Judges, as mandated by
Law No. 48 of 2009 concerning Judicial Power. In this regulation, judges are given the
broadest possible power to examine cases even though they have not been regulated in
law. Judges must play a role as law discoverers (rechtsvinding) to remain in line with
the legality principle adhered to by the criminal law system in Indonesia.(Badriyah,
2011; Manan, 2013; Muwahid, 2017)

However, even though the power of a judge as a lawmaker is guaranteed by law,
he is not the holder of legislative or executive power as the Legislature Forming Body.
The judge's decision only applies to each litigant (Suhariyanto, 2015). Therefore, the
main steps that can be taken when there is a legal vacuum are with the policies and
initiatives of the Legislation Forming Body. These provisions are regulated in the 1945
Constitution Article 5 and Article 20 Paragraphs (1) and (2).

The policies and initiatives of the Legislature Forming Agency play a vital role in
creating a law and regulation, both for conditions that were not previously regulated as
well as changes or improvements to existing laws and regulations but are not by the
dynamics of development in society. In addition, it is also necessary to have the
participation of the community in the formation of laws and regulations to create
stability, regularity, and harmony of national law. More than that, there must be
integrity and a professional attitude from the Judicial Body to administer justice, uphold
the rule, and judge based on Pancasila and the 1945 Constitution.

More than that, the law is enacted to benefit all parties.(Kameo & Prasetyo, 2022)
The statement emphasizes that benefit is the essence of the law's enactment (Igbal,
2010). The method for discovering the heart is obtained through philosophical
reasoning. As with the goals of philosophy in general, the philosophy of Islamic law
seeks to find the essence and purpose of Islamic law.(Zain & Zayyadi, 2023) Through
this reasoning, reality is obtained through its three frameworks: ontology, epistemology,
and axiology (Engle, 2008). In another explanation, Islamic legal philosophy is equated
with usitl al-figh(Mulyana, 2019) and maqgasid al-syari'ah (Maulidi, 2019).

Qatl al-ghilah, as explained earlier, is a type of murder carried out using
deception and trickery. The perpetrator of the murder makes the victim helpless first.
For this cowardly method, the perpetrator did not get the right to apologize from the
victim's family. Through this meaning, the ontological aspect has been fulfilled.
Punishment for the perpetrators of murder by way of al-ghilah is to ensure benefit,
goodness, and justice. This aim is primarily aimed at victims and, in general, towards
society and even perpetrators.

Meanwhile, in rejecting the death penalty for perpetrators of extraordinary crimes,
it seems that it only refers to the goodness of the perpetrators. Meanwhile, justice for the
victim, the victim's family, and the community is not a significant concern. The value of
justice in the death penalty should focus on justice for the victim and the victim's family
and the benefit of humankind in general. The realization of guarding and protecting life,
religion, reason, property, and continuity of life is an absolute goal that must be
followed. Through this explanation, the axiological aspect has been fulfilled.

Conclusion

Based on the description above, this article concludes three things. First, the types
of murder in Islamic criminal law are divided into four classes: qgatl al-’amd, qatl shibh
al-"amd, qatl al-khata', and qatl al-ghilah. The first three types still open up space for

Hikmatuna, Volume 9, Number 1, 2023 23



Ahmad, Mudzhar, Rosyid, & Ritonga

forgiveness so that the gisas punishment can turn into a diyat or even escape
punishment altogether. While gat! al-ghilah is a type of murder that denies forgiveness,
so the only sentence is gisas. Second, gatl al-ghilah is not the same as premeditated
murder in terms of method and punishment. So that the rule of law on gatl al-ghilah is
not found in positive law in Indonesia (rechtsvacuum), this situation requires the active
role of judges as rechtsvinding and the Legislation Forming Body to form or perfect
existing rules. Third, this article supports previous findings, which state that the death
penalty must still be maintained in the legal system in Indonesia regarding crimes
against humanity. It is intended to realize justice for criminals and victims, victims'
families, and society in general.
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